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No. 6159. | 

i 

I 

United States on Relation of The State of New Mexico, 

Appellant, 


Harold L. Ickes, as Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 82968. ' 

I 

| 

United States, on Relation of The State oif New Mexico, 

Plaintiff, 

vs. 

| 

Harold L. Ickes, as Secretary of the Interior, Defendant. 

j 

United States of America, j 

District of Columbia, ss: j 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in th^ above-entitled 
cause, to wit: 
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1 Filed July 17, 1933. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 82968. 

United States, on Relation of The State of New Mexico, 

Plaintiff, 

vs. 

Harold L. Ickes, as Secretary of the Interior, Defendant. 

Petition for Writ of Mandamus. 

Comes now the above-named Plaintiff, and, as ground for 
its petition for writ of mandamus, alleges: 

I. 

That Plaintiff is a sovereign state of the United States 
of America, having been admitted into the Union on Janu¬ 
ary 6, 1912, and brings this suit in its own right and not 
otherwise; that at statehood Plaintiff succeeded to all rights 
theretofore applicable to the territory of New Mexico, in¬ 
cluding rights to school lands under Acts of Congress to 
be hereinafter mentioned. 


II. 

That the defendant is the duly appointed, qualified and 
Acting Secretary of the Interior and temporarily a resident 
of the District of Columbia and is sued herein in his official 
and representative capacity and not otherwise. 

III. 

That by the Act of Congress approved June 21, 1898 (30 
Stat. 484), there was granted to the Territory of New 
Mexico, sections numbered sixteen and thirty-six in every 
township of the Territory of New Mexico; that said Act 
provides in part as follows: 

2 * 4 That sections numbered sixteen and thirty-six in 

every township of the Territory of New Mexico, and 
where such sections, or any parts thereof, are mineral or 
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I 

have been sold or otherwise disposed of by br under the 
authority of any Act of Congress, other nonipineral lands 
equivalent thereto, in legal subdivisions of hot less than 
one-quarter section, and as contiguous as may be to the 
section in lieu of which the same is taken! are hereby 
granted to said Territory for the support] of common 
schools, such indemnity lands to be selected within said 
Territory in such manner as is hereinafter provided; Pro¬ 
vided, That the sixteenth and thirtv-sixth i sections em- 
braced in permanent reservations for natiohal purposes 
shall not at any time be subject to the grants of this Act, 
nor shall any lands embraced in Indian, military or other 
reservations of any character be subject to the grants of 
this Act; but such reservations shall be subjiect to the in¬ 
demnity provisions of this Act.” 

That Sections two and thirty-two of every township were 
granted to Plaintiff here, by the New Mexico jEnabling Act 
of June 20, 1920 (36 Stat. 557) which reads in part as fol¬ 
lows : 

“That in addition to sections sixteen and th[irtv-six, here¬ 
tofore granted to the Territory of New Mexico, sections 
two and thirty-two in every township in said proposed State 
not otherwise appropriated at the date of the passage of 
this Act are hereby granted to the said State for the sup¬ 
port of common schools;’ 7 

That the foregoing Acts of Congress welre grants in 
praesenti of state school lands and title vested in petitioner 
on completion of the survey of the lands in t^ie field. 


That the United States Survey of Section 16 of Township 
20 South, Range 29 East, N. M. P. M., was begun June 12, 
1916, and completed June 15, 1916, and saiil survey was 
duly approved by the United States Surveyor General’s 
office, Santa Fe, New Mexico, on March 26,1919, after which 
it was accepted by the General Land Office oh July 7, 1919 
(Exhibit A); that at the time the United States survey of 
the land in question was completed (June lp, 1916), there 
was in existence no withdrawal or other disposition within 
the exceptions of the above acts which would affect in any 
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way tlie State’s ownership to said school land, nor was the 
land known mineral land; 

3 That when the survey of said land in the field was 

approved by the United States Surveyor General 
(March 26, 1919) and accepted by the General Land Office 
(July 7, 1919), title to the State of New Mexico to said 
school section related back to the date when the United 
States survey was completed (June 15, 1916). 

Y. 

That when the United States Survey was completed in 
the field, the location of section 16 became fixed and said 
section was thereby appropriated and was not subject to 
withdrawal or to the filing of claims under the public land 
laws of the United States. 


VI. 

That on November 12, 1917, the Secretary of the Interior 
approved Stock Driveway withdrawal No. 4, (Exhibit B), 
which was modified by stock driveway withdrawal No. 4 
(New Mexico No. 1), (Exhibit C), by said Secretary of the 
Interior on March 5, 1918; that said stock driveway with¬ 
drawal No. 4 (New Mexico No. 1) included Section 16 
in the lands described, in T. 20 S., R. 29 E.; that by reason 
of the relation back of title to the said school section to the 
State of New Mexico on the date of completion of the United 
States Survey (June 15, 1916), said school land was al¬ 
ready appropriated, and the attempted withdrawal of said 
school land for stock driveway purposes was invalid and 
of no force and effect; that nevertheless, the Defendant has 
failed and refuses and still refuses to cancel said stock 
drivewav withdrawal in so far as said school section is con- 
cerned. 

4 VII. 

That on May 10, 1928, application for oil and gas pros¬ 
pecting permit under the Act of February 25,1920 (41 Stat. 
437) was filed by F. S. Donnell under serial number Las 
Cruces 037185; that over the protest of the State of New 
Mexico, the Secretary of the Interior, under date of Octo¬ 
ber 28, 1930, issued oil and gas prospecting permit Las 
Cruces 037185 (Exhibit D) to F. S. Donnell covering among 
other lands, section 16, T. 20 S., R. 29 E., being school land 
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granted to the Plaintiff under the aforesaid! Act of Con¬ 
gress ; that said oil and gas permit was issue4 without au¬ 
thority of law and has been extended by the defendant to 
December 1, 1934. 


VIII. 

I 

That on December 7, 1931, the Secretary of the Interior 
granted a potash prospecting permit, Serial N<p. Las Cruces 
043885 (Exhibit E) to Dwight Allison, covering, among 
other lands, Section 16, T. 20 S., R. 29 E., |N. M. P. M. 
That said potash permit was issued without I authority of 
law. 

IX. 

That the decision of the Secretary of the Interior dis¬ 
missing the protests filed by the Plaintiff herein, and hold¬ 
ing that the State of New Mexico had no titld to the lands 
involved, the granting of oil and gas and potash permits 
thereon, and the approval of stock driveway covering said 
school section, is an attempt to deprive Plaintiff of its state 
school land granted by the above cited Acts of Congress, 
and places a cloud upon the title of Plaintiff to said school 
land. 
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X. 


That the action of the Secretary of the Interior in dis¬ 
missing the protest filed by the Plaintiff herein against the 
issuance of the permit, and refusal to cancel said permits 
and stock driveway withdrawal was arbitrary, capricious 
and unreasonable. 


XI. 


That the Plaintiff has fully exhausted the | procedure of 
the Department of the Interior in the establishment of its 
rights, and has no further or adequate remedy or pro¬ 
cedure therein. 

I 

Wherefore, Plaintiff prays that this Honorable Court will 
issue an order requiring the defendant to sho^ cause within 
such reasonable time as the court may deeni proper, why 
a writ of mandamus should not issue herqin; that this 
court will adjudge that the petitioner is entitled to school 
section 16, Township 20 South, Range 29 E., hs state school 
land free and clear of any stock driveway withdrawal or oil 
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and gas or potash prospecting permits issued by the de¬ 
fendant covering same, and will issue its writ of mandamus 
commanding the Secretary of the Interior, the Defendant 
herein, to cancel said stock driveway No. 4 (New Mexico 
No. 1) approved March 5, 1918 in so far as it covers said 
school section, and also to cancel oil and gas prospecting 
permit Las Cruces, New Mexico 037185 issued to F. S. Don¬ 
nell and potash permit Las Cruces 043885 issued to Dwight 
Allison, in so far as they cover said state school section. 

FRANK H. PATTON, 

Assistant Attorney General for the 
State of New Mexico. 

CHESTER I. LONG, 

PETER Q. NYCE, 

samuel w. McIntosh, 

EDWARD C. PADUE, 

Attorneys for Plaintiff. 


6 State oe New Mexico, 

County of Santa Fe, ss: 

Frank H. Patton, of lawful age, being first duly sworn, 
on oath deposes and says that he is the Assistant Attorney 
General of the State of New Mexico, Plaintiff in the above 
and foregoing petition and that the contents of said peti¬ 
tion are true of his own knowledge. 

(Signed) FRANK A. PATTON. 

Subscribed and sworn to before me this 5th day of Julv 
1933. 

(Signed) KATE ROBINSON, 

(Formerly Kate Robinson Balin), 

[seal.] Notary Public. 

My commission expires January 26, 1935. 


(Here follows photolithographed page 7.) 
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8 Exhibit B. I 

Department of the Interior. 

Order of Withdrawal. 

Stock Driveway Withdrawal No. 4.! 

Under and pursuant to the provisions of Section ten of 
the Act of Congress approved December 29, 19l|6, (39 Stat. 
862) it is hereby ordered that the public land^ in the fol¬ 
lowing described areas in New Mexico, be and tie same are 
hereby withdrawn from all disposal under the public land 
laws and reserved for use by the general public as stock 
driveways, subject to prior valid claims initiate^ under the 
public land laws other than the said act of December 29, 
1916, and maintained pursuant to law, and to existing with¬ 
drawals : 


New Mexico Principal Meridian. 

* * * # * # 


* 


In T. 20 S., E. 29 E., SM> of Ny> and Sy 2 of Secs. 22 and 
23, Secs. 25, 26, 27, 28, 29, 30 and 34, Sy 2 Section. 35, 

I 

* # * 

FRANKLIN K. LANE, 

Secretary. 

November 12, 1917. 

9 Exhibit C. 

■ 

Department of the Interior. | 

Stock Driveway Withdrawal No. 4.| 

(New Mexico No. 1) Modified. 

It appearing that the stock driveway reservation estab¬ 
lished by my order of November 12, 1917 in southeastern 
New Mexico should be enlarged, it is hereby ordered under 
and pursuant to the provisions of Section ten of the Act of 
Congress approved December 29, 1916 (39 Stajt. 862) that 
the following described lands in New Mexico be, and the 
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same are hereby withdrawn from all disposal under the 
public land laws for use by the general public as an addi¬ 
tion to such stock driveway reservations, subject to prior 
valid claims initiated under the public land laws other than 
the said act of December 29,1916, and maintained pursuant 
to law: 

New Mexico Principal Meridian. 

# * * # * # * 


In T. 20 S., R. 29 E., Secs. 13 to 21 inclusive, N% of N 1 /* 
of Secs. 22 and 23, Secs. 24, 31, 32, 33, N y 2 Sec. 35, Sec. 36. 


# * # 


March 5, 1918. 


# # # # 

FRANKLIN K. LANE, 

Secretary. 
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Exhibit D. 


4-208. 

(February, 1927.) 

Oil and Gas Prospecting Permit. 
Department of the Interior, General Land Office. 


Land Office and Serial No. Las Cruces 037185. 

Know all men by these presents, That the Secretary of 
the Interior, under and by virtue of the act of Congress 
entitled “An act to promote the mining of coal, phosphate, 
oil, oil shale, gas, and sodium on the public domain,’’ ap¬ 
proved February 25, 1920, has granted and does hereby 
grant a permit under section 13 to F. S. Donnell, 607 Palace 
Avenue, Santa Fe, New Mexico, granting him the exclusive 
right for two years from the date hereof to prospect for 
oil or gas, but for no other purpose, the following-described 
lands: 

All Secs. 16, 32 and 36, T. 20 S., R. 29 E., N. M. P. M., 
New Mexico, containing 1,920 acres, 

upon the express conditions following: 

1. To mark each of the corners of the claim within ninetv 

mf 

days from date hereof with substantial monuments so that 
the boundaries can be readily traced on the ground, and 
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post in a conspicuous place, upon the lands covered hereby, 
a notice that such a permit has been granted, and a de¬ 
scription of the lands covered by this permit. 

2. Within six months from date hereof to install upon 
some portion of the lands a substantial and adequate drill¬ 
ing outfit capable of effective drilling to an objective oil 
or gas horizon and to begin actual drilling operations in 
conformity with paragraph 6 hereof and the operating 
regulations. 

3. Within one year from date hereof to drill at least one 
well in conformity with paragraph 6 hereof and the oper¬ 
ating regulations to a depth of 500 feet, unless Valuable de¬ 
posits of oil or gas shall be discovered at a less ^lepth. 

4. Within two years of date hereof to drill at least one 
well in conformity with paragraph 6 hereof an<^ the oper¬ 
ating regulations to a depth of 2,000 feet, unless valuable 
deposits of oil or gas shall be discovered at a less depth. 

5. Not to drill any well within 200 feet of any of the 
outer boundaries of the land covered by this permit, except 
as may be necessary to protect against offset wells on lands 
the oil and gas title to which is not held by the United 
States. 

6. To file with the representative of the Secretary of the 
Interior (Supervisor, oil and gas operations, U. jS. Geologi¬ 
cal Survey), a separate notice of intention to drjll embody¬ 
ing the drilling plan of eacl\ well, and not to be^in drilling 
until the plan has been approved; to carry onj all opera¬ 
tions hereunder in accordance with approved methods and 
practice and in conformity with the operating Regulations 
to the satisfaction of said representative; to carry out, at 
the expense of the permittee, all reasonable orders of the 
Secretary of the Interior, or his authorized representatives, 
issued in pursuance of said operating regulations; to take 
all reasonable precautions to prevent waste of'oil or gas, 
damage to formations or deposits bearing oil! or gas or 
water, or to coal measures or other mineral deposits, in¬ 
jury to life or property, or economic waste; and to repair 
promptly, so far as possible, any damage to mineral de¬ 
posits or mineral bearing formations resulting from his 
operations. 

7. To maintain if required during the period bf this per¬ 
mit, including all extensions thereof, a bond w|th a quali¬ 
fied corporate surety, in the sum of $—,000 orj such other 


i 
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amount as the Secretary of the Interior mav at anv time re- 
quire: (a) to reimburse damage sustained by any reclama¬ 
tion homestead entryman, pursuant to the requirements of 
paragraph 8 hereof; (b) to pay any damage caused to any 
reclamation project or the water supply thereof, by failure 
to comply fully with the requirements of paragraphs 9 and 

10 hereof; (c) to reimburse nonmineral applicant, entry- 
man, or patentee for all damage to crops or tangible im¬ 
provements caused by drilling or other prospecting opera¬ 
tions where any of the lands covered by this permit are 
embraced in any nonmineral application, entry, or patent, 
with a reservation of the oil and gas deposits to the United 
States, pursuant to the act of July 17, 1914 (38 Stat., 509), 
under rights initiated prior to the application for permit. 
To furnish before approval of the first notice of intention 
to drill a well on the permit area and to maintain there¬ 
after during the period of the permit, including all exten¬ 
sions thereof, a drilling bond with qualified corporate 
surety in the sum of $5,000 conditioned against the failure 
of the permittee to comply with the provisions of para¬ 
graph 6 hereof. 

8. That as to any lands covered by this permit which are 
also embraced in anv reclamation homestead entrv hereto- 
fore or hereafter made with a reservation of the oil and 
gas to the United States, permittee shall reimburse the 
entryman for all damage to crops or improvements caused 
by such drilling or other operations, such damage to in¬ 
clude reimbursements of the entryman by the permittee, of 
all reclamation charges for construction, operation, and 
maintenance for the portion of the land used and occupied 
by the permittee during the period of such use and occu¬ 
pation. 

11 9. That as to any lands covered by this permit 
within the area of any Government reclamation 

project or in proximity thereto the permittee shall erect 
such dikes and embankments or take such other precau¬ 
tions as may be necessary as required by the project super¬ 
intendent, effectively to impound any flow of refuse oil, 
salt water, or oil from wells drilled, to prevent any injury 
to lands susceptible of irrigation under such project or in¬ 
jury to the water supply thereof: Provided, further, That 
the permittee is prohibited from drilling upon any con¬ 
structed works of the Bureau of Reclamation or right of 
way therefor. 
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10. That if any of the land covered by this pei-mit is em¬ 
braced in a forest, reclamation, power, or other withdrawal, 
or is segregated for any particular purpose, operations 
under this permit shall be so conducted as not to interfere 
with the administration and use of the land fqr the pur¬ 
pose for which withdrawn or segregated to a greater ex¬ 
tent than may be determined by the Secretary of the In¬ 
terior to be necessary for the most beneficial !use of the 
land, and on the further condition that in the eyent of dis¬ 
covery of oil or gas within the permit area, Appropriate 
conditions for the protection of the uses and purposes for 
which the land is withdrawn or segregated majy be incor¬ 
porated in any lease or leases which may be issued. 

11. That pursuant to section 1 of the act, the ownership 
of and the right to take all helium from any gas! discovered 
under this permit in a manner and under sucji rules and 
regulations as may be prescribed by the Secretary of the 
Interior, is hereby reserved. 

12. That no standing timber upon the land covered by 
this permit will be used for fuel in drilling operations un¬ 
less and until application therefor is made anft approved 
in accordance with the regulations of January 11,1926, cir¬ 
cular No. 1048 (51 L. D., 311), or subsequent relations per¬ 
taining thereto. 

13. That the right is reserved to the Secretary of the 
Interior to permit upon such terms as he maV determine 
to be just, for joint or several use, such easements or rights 
of way, including easements in tunnels upon, j through, or 
in the lands covered hereby, as may be necessary or appro¬ 
priate to the working of the same, or of other lands con¬ 
taining the deposits described in the act under which this 
permit is granted. 

14. That the granting of this permit shall hot preclude 
the allowance of entry, location, or selection ojt* any of the 
lands included therein, where such entry, selection or loca¬ 
tion is made with a reservation of the mineral deposits to 
the United States. 

15. That until this permittee shall apply fc|r a lease to 
one-quarter or more of the area included herjein, he shall 
pay to the United States 20 per cent of the gross value of 
all oil or gas secured by him from the lands and sold or 
otherwise disposed of, or held by him for s^le or other 
disposition. 
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16. That application for lease based on a claim of dis¬ 
covery of oil or gas under this permit shall set forth in de¬ 
tail the operations that have been conducted and the 
amount and value of the discovery claimed to have been 
made; and must include a certificate by the representative 
of the Secretary of the Interior authorized to supervise 
operations under this permit to the effect that the per¬ 
mittee has conducted his prospecting operations in accord¬ 
ance with approved methods and practice and has made 
satisfactory compliance with the operating regulations; 
that each and every well drilled on the permit area is in a 
satisfactory condition; and that the well or wells relied 
upon for evidence of discovery have been put in condition 
for operation and thereafter tested adequately for produc¬ 
tive capacity. 

17. The Secretary of the Interior reserves the right and 
authority to cancel this instrument for failure of the per¬ 
mittee to comply with any of the conditions enumerated 
herein or to exercise due diligence in the work of de¬ 
velopment. 

Valid rights existing at the date of this permit will not 
be affected hereby. 

The permit is extended to October 15, 1932, on condition 
that no drilling be done during the period of extension. 

Dated Oct. 28, 1930. 

RAY LYMAN WILBUR, 
Secretary of the Interior. 

12 Exhibit “E”. 

4-128. 

(June, 1931.) 

United States Department of the Interior, General Land 

Office. 

Potash Prospecting Permit. 

U. S. Land Office Las Cruses. Serial No. 043885. 

Know all men by these presents, That the Secretary of 
the Interior, under and by virtue of the act of Congress 
entitled “An act to promote the mining of potash on the 
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public domain,’* approved February 7, 1927 j (44 Stat., 
1057), has granted and does hereby grant a permit to 
Dwight Allison, 903 First National Bank Buildihg, El Paso, 
Texas, of the exclusive right for a period of two years 
from date hereof to prospect the following-described lands: 

All Secs. S, 16, 17, W% E% Sec. 18, WM> WfVa Sec. 20, 
T. 20 S., E. 29 E., N. E. F. M. New Mexico, containing 
2,240 acres, 

for chlorides, sulphates, carbonates, borates, Silicates, or 
nitrates of potassium, but for no other purpose, upon the 
express conditions following: 

1. To mark each corner of the outer boundaries and post 
a notice hereof in a conspicuous place on the land within 
90 days, and to begin prospecting for said minerals within 
six months from date hereof, and diligently prosecute the 
exploratory and experimental work during th,e period of 
the permit, in manner and extent as follows,! to-wit: By 
drilling test holes. 

2. To remove from said premises only such! material as 
may be necessary to experimental work and 
stration of the existence of such deposits in 
quantities. 

3. To afford all facility for inspection of sjich explora¬ 
tory work on behalf of the Secretary of the Interior, and 
to report fully when required all matters pertaining to the 
character, progress, and results of such exploratory work, 
and to that end to keep and maintain such accounts, logs, 
or other records as the Secretary of the Interior may re¬ 
quire. 

4. Not to assign or transfer the permit granted hereby 
without the express consent in writing of the (Secretary of 
the Interior. 

5. To carry out, at the expense of the permittee, all rea¬ 
sonable orders of the Secretary of the Interior, or his au¬ 
thorized representatives (mining supervisors, U. S. Geo¬ 
logical Survey), issued in pursuance of the operating 
regulations; to carry on all operations herpunder in ac¬ 
cordance with approved methods and practice and in con¬ 
formity with the operating regulations to th& satisfaction 
of said representatives; to take all reasonable precautions 
to prevent waste of or damage to mineral deposits, injury 


the demon¬ 
commercial 
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to life, health, or property, or economic waste; and to repair 
promptly, so far as possible, any damage to mineral depos¬ 
its or mineral-bearing formations resulting from his op¬ 
erations. 

6. To furnish such bond or bonds with qualified corporate 
surety as the Secretary of the Interior may at any time 
require, conditioned against the failure of the permittee 
to comply with the provisions of paragraph 5 hereof, and 
against damage to the crops and improvements of any 
surface owner entitled to such bond, or damages to any 
reclamation project embracing any of the lands herein 
described. 

Expressly reserving to the Secretary of the Interior the 
right to permit for joint or several use such easements or 
rights of way upon, through, or in the lands covered hereby 
as may be necessary or appropriate to the working of 
the same or of other lands containing the deposits de¬ 
scribed in said act; and further reserving the right and 
authority to cancel this instrument for failure of the per¬ 
mittee to exercise due diligence in the execution of the 
prospecting work in accordance with the terms hereof. 

Valid existing rights acquired prior hereto on the lands 
described herein will not be affected hereby. 

Dated Dec. 7, 1931. 

i JOHN H. EDWARDS, 

1 Assistant Secretary of the Interior. 

13 Rule to Shoiv Cause. 

Filed July 18, 1933. 

####### 

On consideration of the petition filed herein on the 17th 
day of July, 1933, by the United States of America ex rel. 
The State of New Mexico, it is by the Court this 18th day of 
July, 1933, 

Ordered that the said Harold L. Ickes, Secretary of the 
Interior, be and he hereby is commanded and ordered to 
show cause on or before August 21st, 1933, why w’rit of 
mandamus should not issue out of this Court commanding 
him to cancel stock driveway number 4, (New Mexico No. 1) 
insofar as it covers school section 16, Township 20 South, 
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Range 29 East, and also to cancel oil and gas prospecting 
permit Las Cruces, New Mexico 037185 issued to F. S. 
Donnell and potash permit Las Cruces 043885 issued to 
Dwight Allison, insofar as they cover said sj;ate school 
section. 

(Signed) 0. R. LUHRlNG, 

| Justice . 

i 

Marshal’s Return. 

Served a copy of the above rule on the ablove named 
Harold L. Ickes 7-18-33, personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of (Columbia, 

By C. G. COWLEY, i 
K, | 

Deputy U. S. Marshal. 

13a Order Continuing Rule to Show Cans je. 

Filed August 30, 1933. 

Whereas this Court commanded and ordered jthe defend¬ 
ant, Harold L. Ickes, in the above entitled causje to appear 
and show cause on or before August 21, 1933, ^hy writ of 
mandamus should not issue out of this Court commanding 
him to cancel stock driveway No. 4 (New Mexico No. 1) in 
so far as it covers school section 16, Township 20 South, 
Range 29 East, and also to cancel oil and gas prospecting 
permit Las Cruces, New Mexico, 037185 issued to F. S. 
Donnell, and potash permit Las Cruces 043885 issued to 
Dwight Allison in so far as they cover said Statd School sec¬ 
tion; and 

Whereas said Harold L. Ickes, through hi$ attorneys, 
filed his Return to the Rule to Show Cause and his Answer 
to the Petition on August 21, 1933, and whereas he ap¬ 
peared, through his attorneys, for hearing on that date; 

Now therefore, upon motion of the plaintiff through its 
attorneys and with the approval and consent Of the attor¬ 
neys for the defendant, it is by this court, this 30th day of 
August, 1933, I 

Ordered that the hearing on the petition and rule to show 
cause and the response thereto, heretofore filed in this 
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cause, be and the same is hereby continued to October 12, 
1933 at 10 o’clock A. M., or as soon thereafter as counsel 
may be heard. 

: DANIEL W. 0 ’DONOGHUE, 

Justice. 

Approved: 

CHESTER I. LONG, 

PETER Q. NYCE, 

s. w. McIntosh, 

Attorneys for Plaintiff. 

CHARLES FAHY, 

(S.) F. L. KIRGIS, 

Attorneys for Defendant. 

14 Return to the Rule to Show Cause and Answer to the 

Petition. 

Filed August 21, 1933. 

*#*#### 

j 

Defendant, Harold L. Ickes, Secretary of the Interior, for 
his return to the rule of this Court directing that he show 
cause why writ of mandamus should not issue commanding 
him to cancel stock driveway Number 4 (New Mexico No. 
1), insofar as it covers school section 16, Township 20 
South, Range 29 East, and also to cancel oil and gas pros¬ 
pecting permit Las Cruces New Mexico, 037185, issued to 
F. S. Donnell, and potash permit Las Cruces 043885, issued 
to Dwight Allison, insofar as they cover said State school 
section, says that as appears upon the face of the Petition 
the title to the described section 16, Township 20 South, 
Range 29 East, is in the United States and that such sec¬ 
tion is subject to disposal according to the laws of the 
United States and that no right therein exists in the State 
of New Mexico. 

Defendant further says that, as appears upon the face of 
the Petition, under the school land grant to the State of 
New Mexico, there was no passage of title to the sections of 
land granted until survey of those lands was made and ap¬ 
proved ; that such survey was not approved until a time sub¬ 
sequent to the establishment of stock driveway Number 4 
(New Mexico No. 1); and that accordingly no right or title 
has accrued to the State of New Mexico by virtue of the 


H. L. ICKES, AS SEC’Y OF INTERIOR. 

prior disposition of the property underj the Stock 

15 Driveway withdrawal order, which served to defeat 
the completion of the grant to the StaJte of New 

Mexico upon approval of the survey, the State retaining a 
right to select other land in lieu thereof. 

Defendant says further that as appears upon the face of 
the Petition the oil and gas prospecting permit )Las Cruces 
037185 and the potash permit Las Cruces 043885 were 
properly issued, under authority of statute, insofar as they 
covered said section 16, title to which remained in the 
United States, and not in the State of New Mexico, as a re¬ 
sult of the Stock Driveway withdrawal order. 

Defendant further says that if the statute permitting of 
the establishment of stock driveways (39 Stht. 862, as 
amended in 45 Stat. 1144 and 46 Stat. 1454) be deemed not 
conclusive and certain as to the propriety of thje establish¬ 
ment of said driveway or the granting of said mineral pros¬ 
pecting permits, then there was such uncertainty! of meaning 
as to exclude all possibility of enforcement by means of a 
mandamus proceeding. 

Defendant accordingly asks that the petition in this case 
be dismissed and the order to show cause discharged for 
lack of title in said section 16 in the State of New Mexico 
and the presence of title and complete powers of control as 
to said section in the United States; and for the jreason that, 
if the disposition made of this property has not been clearly 
authorized by statute, then it has been madq under the 
terms of statutes which are so uncertain that this Court can 
not control such disposition by mandamus. 

Answering the petition for mandamus: 

1. The defendant admits the allegations of thfe first para¬ 
graph of the petition with respect to the relator j 

2. The defendant admits the allegations of the second 
paragraph of the petition. 

3. Answering the allegations of the third paragraph of 
the petition, the defendant admits that there ^vas granted 

to the Territory of New Mexico sections numbered 

16 16 and 36 in every township of the Territory of New 
Mexico and that there was granted to the State of 

New Mexico said sections 16 and 36 and also sections 2 and 
32 in every township in said State of New Mexico and that 
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the wording of the granting acts is as stated in said Para¬ 
graph III of the petition. 

The defendant denies that the acts of Congress making 
those grants constituted grants in praesenti of such State 
school lands and that title vested in the petitioner on com¬ 
pletion of the survey of the lands in the field. To the con¬ 
trary, the defendant says that the acts of Congress did not 
constitute grants in praesenti and that title to said State 
school lands could vest, if at all, only on the approval of the 
survey of the lands involved. 

4. Answering the allegations of the fourth paragraph of \ 
the petition, 1 the defendant admits that the survey of said 
section 16 was begun on June 12, 1916, and completed on 
June 15, 1916, and that said survey was duly approved by 
the United States Surveyor General’s office, Santa Fe, New 
Mexico, on March 26,1919, and was accepted by the General 
Land Office on July 7, 1919; and that at the time the survey /' 
was completed (June 15, 1916), there was in existence no /; 
withdrawal or other disposition which would affect the I 
State’s ownership of said school land, nor was the land/^ 
then known mineral. 

The defendant denies the allegation that, upon the ap¬ 
proval of the survey by the Surveyor General and its ac¬ 
ceptance at the General Land Office, title to the State of 
New Mexico to said school section related back to the date 
when the survey was completed in the field. On the con¬ 
trary, defendant says that the title, if any, received by the 
State of New Mexico attached only at the time of the ap¬ 
proval of the survey by the General Land Office, and that 
there was no relation back to any date before that of said 
approval. 

17 5. Defendant denies all allegations included in 

Paragraph V of the petition. Instead, defendant 
says that the location of said section 16 became fixed only 
at the time of approval of the survey by the General Land 
Office and that said section at that time was appropriated 
for use as a stock driveway and for such other use as was 
by statute consistent with its withdrawal for stock drive¬ 
way purposes. 

6. Answering the allegations of the sixth paragraph of 
the petition, defendant admits that on November 12, 1917, 
the Secretary of the Interior approved Stock Driveway 
withdrawal Number 4, which was modified bv Stock Drive- 
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way withdrawal No. 4 (New Mexico No. 1) by said Secretary 
of the Interior on March 5,1918; and that said &tock Drive¬ 
way withdrawal No. 4 (New Mexico No. 1) included said 
section 16; and that he, defendant, has failed land refused 
and still refuses to cancel said Stock Driveway withdrawal 
insofar as said school section is concerned. 

Defendant denies that there was any relation back of title 
to the said section 16 to the State of New Mexico on the 
date of the completion of the United States survey (June 
15, 1916), and that said section was already Appropriated 
for school purposes and that the attempted withdrawal of 
said school land for stock driveway purposes was invalid 
and of no force and effect. On the contrary, defendant says 
that there was no such relation back of title, that said sec¬ 
tion was not already appropriated for schqol purposes, 
and that the attempted withdrawal of said Section for a 
stock driveway was valid and of legal force ahd effect. 

7. Answering the allegations of the seventh paragraph 
of the petition, defendant admits that on May! 10, 1928, ap¬ 
plication for oil and gas prospecting permit finder the act 
of February 25, 1920 (41 Stat. 437) was filed fey T. S. Don¬ 
nell under serial number Las Cruces 037185; |that over the 
protest of the State of New Mexico, the Secretary of the 
Interior, under date of October 28, 1930, issued oil and 

gas prospecting permit Las Cruces 037185 to said 
18 F. S. Donnell covering among other lfends said sec¬ 
tion 16, Township 20 South, Range $9 East; and 
that said permit has been extended to Decemfeer 1, 1934. 

Defendant denies that said oil and gas permit was issued 
without authority of law. 

8. Answering the allegations of Paragraph VIII of the 
petition, defendant admits that on Decembejr 7, 1931, the 
Secretary of the Interior granted a potash prpspecting per¬ 
mit, serial number Las Cruces 043885, to Dydght Allison 
covering, among other lands, said section 16j Township 20 
South, Range 29 East. 

Defendant denies that said potash permit was issued 
without authority of law. 

9. Defendant denies all of the allegations of Paragraph 
IX of the petition and says that the decisiofi of the Secre¬ 
tary of the Interior dismissing the protest filed by the 
plaintiff herein, and holding that the State fef New Mexico 
had no title to the lands involved, the granting of oil and 
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gas and potash permits thereon, and the approval of the 
said stock driveway covering said school section, were 
valid and legal functions upon his part covering land title 
to w r hich is in the United States, and not in the State of 
New Mexico. 

10. The defendant denies the allegations contained in 
Paragraph X of the petition, and says that the action of 
the Secretary of the Interior in dismissing the protest filed 
by the plaintiff herein against the issuance of the permit 
with the refusal to cancel said permits and said stock drive¬ 
way withdrawal was reasonable, proper, and legal. 

11. Defendant admits that the plaintiff has fully ex¬ 
hausted the procedure of the Department of the Interior 
in the establishment of its rights and has no remaining 
remedy or procedure therein. 

12. Answering the entire petition, the defendant says that 
title to said section 16 did not vest in the State of New 
Mexico upon the approval of the United States survey be¬ 
cause of the reservation of that land, as well as other land, 
for purposes of the stock driveway prior to said approval 

of the survey. 

19 Defendant further says that title to said section 
remained in the United States and still exists in 
the United States, subject to whatsoever disposition is legal 
and valid under acts of Congress and not inconsistent with 
its reservation for stock driveway purposes. 

By virtue of that fact, the oil and gas and potash pros¬ 
pecting permits, as well as the reservation of the stock 
driveway itself, are valid, since they were granted in pur¬ 
suance of statutory authority (41 Stat. 437, 44 St at. 1057, 
39 Stat. 862 as amended in 45 Stat. 1144 and 46 Stat. 1454). 
Defendant further alleges that, if such statutory authority 
be deemed not clear and express, it is so embodied in a 
statute of such uncertain terms that it is without the 
province of the Court to issue a writ of mandamus. 

The defendant having made due response to the rule to 
show cause and having fully answered the allegations of 
the petition for a writ of mandamus, prays that the rule be 
discharged, that the petition be dismissed, and that he be 
permitted to go without day, and that costs be adjudged in 
his favor. 

HABOLD L. ICKES, 

i Secretary of the Interior. 
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• j 

20 District of Columbia, ss : 

7 i 

l 

Harold L. Ickes, being first duly sworn, on his bath says 
that he has read the foregoing Return to the Ruld to Show 
Cause and Answer to the Petition bv him subscribed, and 
that he knows the contents thereof, and that the matters 
therein stated of his own knowledge are true, and those 
stated on information and belief he believes to bb true. 

HAROLD L. idKES. 

Subscribed and sworn to before me this 21sf day of 
August, 1933. j 

[seal.] W. H. REICHAIfD, 

Notary Public in and for the 
District of Columbia .j 

My commission expires August 17, 1934. 

CHARLES FAHY, 

Acting Solicitor, Department 
of the Interior, 

FREDERIC L. KIRqiS, 
Assistant Solicitor, Attorneys 
for the Defendant. 

i 

Reply to Answer. 

Filed October 10, 1933. j 

# * * * * | # 

Comes now the above named plaintiff, and for reply to 
the return to the rule to show cause and Answer (of the De¬ 
fendant denies each and every allegation thereinj contained 
that is inconsistent and at variance with plaintiff’s peti¬ 
tion. Plaintiff further alleges that the allegations in said 
return and Answer show that defendant and his! predeces¬ 
sors used their discretion in an arbitrary and capricious 
manner. 

FRANK H. PATTON, 

CHESTER I. LONG, ! 

PETER Q. NYCE, 

samuel w. McIntosh, 

Attorneys for Plaintiff. 

I consent to the filing of the above out of time. 

FREDERIC L. KIRQIS, 

Attorney for Ddfendcmt . 
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22 Memo. Opinion. 

Filed November 10,1933. 

In my opinion, title to the land in controversy never 
vested in the State of New Mexico. 

Before survey of said land in the field was completed, 
the Secretary of the Interior, under authority of an Act of 
Congress, legally withdrew the same and reserved it for use 
as a stock driveway. 

The successive Acts donating school lands, although ex¬ 
pressed in words of present grant, did not have that effect. 
Those words were restrained by qualifying clauses whereby 
the designated sections remained subject to other disposal 
until survey thereof in the field. Such a survey, it seems 
to me, cannot be deemed complete until approved by the 
Surveyor General and accepted by the Commissioner of the 
General Land Office; nor does the approval or acceptance 
relate back to the date when work on the land incident to 
the field survey was finished. 

These conclusions, I think, necessarily follow an applica¬ 
tion of the rules of construction established by the Supreme 
Court in Heydenfeldt vs. Danev Gold etc. Co., 93 

23 U. S. 634, and U. S. vs. Morrison, 240 U. S., 192, and 
the reasons given in support of those decisions. 

An appropriate order in conformity with these conclu¬ 
sions will be entered when presented. 

November 10, 1933. 

(Signed) JAMES M. PROCTOR, 

Justice. 

Copies to Messrs. Long, Chamberlain & Nyce; Nathan R. 
Margold, Esq. 



H. L. ICKES, AS SEC’Y OF INTERIOR. 


23 


24 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 

I 

j 

At Law. 

No. 82968. | 

United States, on Relation of The State of Nfew Mexico, 

Plaintiff, 

vs. 


Harold L. Ickes, as Secretary of the Interior, 

Order Discharging the Rule to Show Cause and 

Petition. 

Filed November 23, 1933. 


Defendant. 

Dismissing 


* 


* 


* 


* 


This matter having come on to be heard the |12th day of 
October, 1933, on the Petition for Writ of Mandamus, the 
Rule to Show Cause issued herein the 18th day of July, 
1933, and the Return of the defendant to said Riile to Show 
Cause, said Return incorporating a Motion to t)ismiss; 

And at said time the plaintiff and the defendant having 
appeared by their respective counsel of record, and the 
arguments of counsel having been heard, and the matters 
having been submitted and taken under advisenfent, and the 
same having been carefully considered, and the Court being 
fully advised in the premises: 

It is thereupon by the Court, this 23rd day of November, 
1933, adjudged, ordered and decreed that the "Vfrit of Man¬ 
damus prayed be and the same hereby is denied, said Rule 
to Show Cause be and the same hereby is discharged, and 
that the Petition herein be and the same hereby is dis¬ 
missed, to which the said plaintiff excepts and from which 
order the said plaintiff by its attorneys gives Notice of ap¬ 
peal in open court, and it is 

Further ordered, That the appeal cost bond be and the 
same is hereby fixed at One Hundred Dollars ($100) or 
Fifty Dollars ($50) cash, deposited with the Clerk of this 
Court. 

JAMES M. PROCTOR, 

Justice. 

0. K. as to form: 

PETER Q. NYCE. 

S. W. McINTOSH. 
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25 Memorandum. 

November 29, 1933.—$50 deposited by Long in lieu of 
cost bond on appeal. 

26 Assignments of Error. 

Filed November 29, 1933. 

Now comes the Plaintiff and assigns as errors the ac¬ 
tion of the court in the following matters: 

(1) The court erred in holding that the petition for man¬ 
damus could not be maintained on behalf of the plaintiff 
upon the facts as disclosed in the petition and response 
to the rule to show cause filed herein. 

(2) The court erred in not issuing the writ of mandamus 
as prayed for in the petition. 

(3) The court erred in dismissing the petition. 

(4) The court erred in holding that title to the land in 
controversy never vested in the State of New Mexico. 

(5) The court erred in holding that before survey of said 
land in the field was completed, the Secretary of the In¬ 
terior, under authority of an Act of Congress, legally with¬ 
drew the same and reserved it for use as a stock driveway. 

(6) The court erred in holding that “the successive Acts 
donating school lands, although in words of present grant, 
did not have that effect.” 

(7) The court erred in holding that a survey cannot be 
deemed complete until approved by the Surveyor General 
and accepted by the Commissioner of the General Land 
Office. 

(8) The court erred in holding that approval or accept¬ 
ance of such survey does not relate back to the date when 
work on the land incident to the field survey was finished. 

FRANK H. PATTON, 

Asst. Attij. General New Mexico; 

PETER Q. NYCE, 

CHESTER I. LONG, 

samuel w. McIntosh, 

Attorneys for Plaintiff. 

Received copy of the foregoing assignments of error this 
27th day of November, 1933. 

FREDERIC L. KIRGIS, 

Attorney for Defendant. 
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27 Designation of Record. 

Filed November 29, 1933. 

****** 1 * 

. 

The Clerk will please prepare the record oh appeal in 
the above-entitled cause, and include therein th0 following: 

(1) Petition and exhibits. 

(2) Rule to Show Cause. 

(3) Return to the rule to show cause and apswer to the 
petition. 

*(3 Vo) Order continuing Rule to show cau^e. 

(4) Reply to answer. 

(5) Memorandum opinion of the court. 

(6) Judgment entry including notation of I appeal and 
order fixing undertaking on appeal. 

(7) Memorandum of deposit of Fifty Dollars in lieu of 
undertaking on appeal. 

(8) Assignments of error. 

(9) This designation. 

FRANK H. PATTONi 
Asst. Atty. Gen. New Mexico; 
PETER Q. NYCE, 

CHESTER I. LONG, 

SAMUEL W. McINT^SH, 

Attorneys for Plaintiff. 

Received a copy of the above designation thid 27th day of 
November, 1933. 

FREDERIC L. KIRGIS, 

Attorney for defendant. 

i 

28 Supreme Court of the District of Colujnbia. 

United States of America, | 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprejme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record according to direc- 

—■- I 

*(). K. Frederic L. Kir^is. 
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tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 82968 at Law, wherein 
United States on relation of The State of New Mexico is 
Plaintiff and Harold L. Ickes, as Secretary of the Interior 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of January, 1934. 

[Seal Supreme Court of the District of Columbia.] 

1 FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6159. United States on Relation of The State of New 
Mexico, Appellant, vs. Harold L. Ickes, as Secretary of 
the Interior. Court of Appeals, District of Columbia. 
Filed Feb. 5, 1934. Henry W. Hodges, Clerk. 
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UNITED STATES on Relation of the STAljE OF NEW 

MEXICO, Appellant, 

I 

i 

vs. 

HAROLD L. ICKES, as Secretary of t^e Interior, 

Appellee. 


BRIEF OF APPELLANT. 

i 


Statement of Facts. 

i 

There is no dispute as to the facts in this case. The Ap¬ 
pellant (State of New Mexico) is a sovereign! state of the 
United States, having been admitted to the Uhion on Jan¬ 
uary 6, 1912. The appellee, Harold L. Ickes, is a duly 
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appointed and qualified Secretary of the Interior and is 
sued in his official and representative capacity and not 
otherwise. 

By Act of Congress approved June 21, 1898 (30 Stat. 
484) there was granted to the territory of New Mexico 
sections numbered sixteen and thirty-six in every township 
of the territory of New Mexico. Said act reads in part as 
follows: 

4 4 That sections numbered sixteen and thirty-six in 
every township of the Territory of New Mexico, and 
where such sections, or any parts thereof, are mineral 
or have been sold or otherwise disposed of by or under 
the authority of any act of Congress, other nonmineral 
lands equivalent thereto, in legal subdivisions of not 
less than one-quarter section, and as contiguous as 
may be to the section in lieu of which the same is taken, 
are. hereby granted to said Territory for the support 
of common schools , such indemnity lands to be selected 
within said Territory in such manner as is hereinafter 
provided: Provided, That the sixteenth and thirty- 
sixth sections embraced in permanent reservations for 
national purposes shall not at any time be subject to 
the grants of this Act, nor shall any lands embraced in 
Indian, military, or other reservations of any character 
be subject to the grants of this Act; but such reserva¬ 
tions shall be subject to the indemnity provisions of 
this Act. ’ ’ 

The New Mexico Enabling Act of June 20, 1910 (36 Stat. 
557), granted Sections 2 and 32 of every township to Appel¬ 
lant herein. Pertinent parts of said Enabling Act are as 
follows : 

4 4 That in addition to sections sixteen and thirtv-six, 
heretofore granted to the Territory of New Mexico, 
sections two and thirty-two in every township in said 
proposed State not otherwise appropriated at the date 
of the passage of this Act are hereby granted to the 
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said State for the support of common schools; and 
where sections two, sixteen, thirty-two, pnd thirty-six, 
or any parts thereof, are mineral, or have been sold, 
reserved, or otherwise appropriated or Reserved by or 
under the authority of any Act of Cohgress, or are 
wanting or fractional in quantity, or whjere settlement 
thereon with a view to preemption or horfiestead, or im¬ 
provement thereof with a view to desert-Jand entry has 
been made heretofore or hereafter and before the sur¬ 
vey thereof in the field * * (Italics ours.) 

i 

| 

By the specific terms of the above grant, it is clear that 
the United States could withdraw or citizens thereof could 
make preemption homestead or desert-land eptries prior to 
survey in the field . If effect is given to thd words of the 
grant and we contend that the provisions of the grant are 
controlling, then no withdrawal, preemption, homestead or 
desert-land entry can be made subsequent to\ survey in the 
field. The provisions of the Enabling Act jemove the in¬ 
stant case from a number of the cases relied upon by 
Appellee. 

The State of New Mexico takes the very definite position 
that the foregoing Acts of Congress were grants in 
praesenti of state school lands and title vested in Appellant 
when the lands were identified through the j survey in the 
field. ' I 

The United States survey of Section 16,| Township 20 
South, Range 29 East, N. M. P. M. was begun June 12,1916 
and completed June 15, 1916 (Exhibit “A’j, R. 7). Said 
survey was duly approved by the United States Surveyor 
General’s Office, Santa Fe, New Mexico, March 26, 1919 
and accepted in the General Land Office July 7, 1919. At 
the time the survey was completed in the fieljl and the land 
identified thereby, there was in existence no withdrawal or 
other disposition of said land within the exceptions of the 
above acts. Neither were there any small holding claims, 
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or mineral surveys within these townships. Said survey 
was approved by the Commissioner of the General Land 
Office without modification, alteration or change approxi¬ 
mately three years after the survey had been completed in 
the field and the lands identified thereby. When the United 
States survey was completed in the field and the land iden¬ 
tified thereby, the location of Section 16 became fixed and 
said section was thereby appropriated, no longer remained 
in the category of public land and was not subject to with¬ 
drawal or to the filing of claims under the public land laws 
of the United States. 

On November 12, 1917, the Secretary of the Interior ap¬ 
proved Stock Driveway Withdrawal No. 4 (Exhibit “B”, 
R. 7), which was modified by Stock Driveway Withdrawal 
No. 4, New Mexico No. 1 (Exhibit “C”, R. 7), on March 5, 
1918. The second withdrawal above referred to (Exhibit 
“C”, R. 7) included the land in controversy. 

Subsequently oil and gas prospecting permit under the 
Act of February 25, 1920 (Las Cruces 037185, Exhibit 
“D”, R. 8) and potash prospecting permit (Las Cruces 
043885, Exhibit “E”, R. 12) were issued by the Secretary 
of the Interior. 

The Commissioner of Public Lands of the State of New 
Mexico in 1923 issued an oil and gas lease covering a part 
of the lands in controversy. 

We deem it unnecessary to discuss the rights of the par¬ 
ties under the above Government permits or state lease 
and base the conclusion upon the premise that if the State 
of New Mexico has a vested right in the school land sec¬ 
tion as contended by the Appellant, the Federal permits 
issued by the Secretary of the Interior are void. And vice 
versa, should the instant case be determined adversely to 
the Appellant’s contention, then the oil and gas lease 
issued by the Commissioner of Public Lands of the State 
of New Mexico is likewise void. 
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Issues Involved. 

Two propositions under Appellant’s theory of the case 
are submitted for decision: | 

(1) Appellant takes the position that under the acts 
above referred to, the State of New Mexicd acquired a 
vested right in the land in controversy by its survey in the 
field and the designation of the lands thereby, which was 
a completed transaction so far as the state was concerned. 
It was a grant in praesenti and nothing further need be 
done by the State to vest title in it; or 

(2) That the survey in the field and the designation of 
the lands thereby gave the Appellant a vested right as of 
that date and the subsequent approval without change, 
alteration or modification by the Commissionei* of the Gen¬ 
eral Land Office on July 7, 1919, was confirmatory of the 
survey in the field and was effective from and | related back 
to the date of the survey in the field under the doctrine of 
relationship. 

ARGUMENT IN SUPPORT OF ABOVE 
PROPOSITIONS. 

There are two leading cases which support the above 
propositions. In Wyoming v. United States, 255 U. S. 489, 
f>5 L. Ed. 742, the State of Wyoming made a iieu selection 
involving school lands, transmitted all necessary documents 
and papers to the Department of the Interior for approval. 
The State of Wyoming had done everything which it was 
required to do to complete the selection. Before final ac¬ 
tion on the selection by the General Land Office and after a 
lapse of three years, a withdrawal was made by the Depart¬ 
ment of the Interior because of the possible vfalue of said 
lands for oil. The State of Wyoming was required to waive 
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its rights to mineral, which it declined to do, and the selec¬ 
tion was cancelled. Justice Van Devanter in a unanimous 
opinion, March 28, 1921, for the Supreme Court of the 
United States, said: 

4 4 In principle it is plain that the validity of the se¬ 
lection should be determined as of the time when it was 
made; that is, according to the conditions then existing. 
The proposal for the exchange of land without for land 
within the reserve came from Congress. Acceptance 
rested with the state, and, of course, would be influenced 
and controlled by the conditions existing at the time. 
It is not as if the selection was merely a proposal by 
the state which the land officers could accept or re¬ 
ject. * * * 

“ 4 * * * (1) That when a party has complied with 

all the terms and conditions necessary to the securing 
of title to a particular tract of land, he acquires a vested 
interest therein, is regarded as the equitable owner 
thereof, and thereafter the government holds the legal 
title in trust for him; (2) that the right to a patent, 
once vested, is, for most purposes, equivalent to a pat¬ 
ent issued, and when in fact issued, the patent relates 
hack to the time when the right to it became fixed; and 
(3) that the conditions with respect to the state or char¬ 
acter of the land, as they exist at the time when all the 
necessary requirements have been complied with by a 
person seeking title, determine the question whether 
the land is subject to sale or other disposal, and no 
change in such conditions, subsequently occurring, can 
impair or in any manner affect his rights. ’ * * * 

“Of the executive withdrawal of the land two vears 
after the lieu selection was lawfully made, it suffices to 
say, following the recent decision in Payne v. Central 
P. R. Co. 255 U. S. 228, ante, 598, 41 Sup. Ct. Rep. 314, 
that the Act of 1910, under which the withdrawal was 
made, is confined to ‘public lands’; that by the selec¬ 
tion this land had ceased to be public, and that the act 
could not be construed to embrace it without working 
an inadmissible interference with vested rights.” 



Of similar import is the case of Payne v. the State of New 
Mexico (1921), 255 U. S. 367, 65 L. Ed. 680, wherein the 
Court said in part as follows: 

“The provision under which the selection was made 
was one inviting and proposing an exchange of lands. 
By it Congress said in substance to the state: If you 
will waive or surrender your titled tract in the reser¬ 
vation, you may select and take in lieu of it a tract of 
like area from the unappropriated non-mineral public 
lands outside the reservation. Acceptance (if such a pro¬ 
posal and compliance with its terms confer a vested 
right in the selected land which the land officers cannot 
lawfully cancel or disregard. In this respect the pro¬ 
vision under which the state proceeded does not differ 
from other land laws which offer a conveyance of the 
title to those who accept and fully comply with their 
terms.” 

It is interesting to observe that the State of New Mexico 
in the instant case had done everything whibh it was re¬ 
quired to do to acquire a vested right in the la nds involved. 
The land was surveyed in the field and the lands designated 
thereby, prior to which time no withdrawal by the Depart¬ 
ment of the Interior was made. At the time oj such survey 
in the field a vested right came into existence. | This vested 
right could not be disturbed or vitiated by aifiy act of the 
Department of the Interior or its officers. 

In the case of Dallas et al. v. Swigart et al., 24 ]\ew Mex- 

i 

ico 1 (1918), the precise question involved ii} this contro- 

i 

versy arose. The Supreme Court of New Mexico, accord¬ 
ing to the syllabus, found: 

i 

“Sections 6 and 11 of the Enabling Act of New Mex¬ 
ico (Act Cong. June 20, 1910, c. 310, 36 Stat. 557) and 
Act Cong. August 18, 1894, c. 301, par. 1, 28 Stat. 394 
(U. S. Comp. St. 1916, par. 4876), interpreted, and held 
to operate as a present grant to the state bf school sec- 
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tions, subject only to identification by survey, where¬ 
upon title vested in the state as of the date of the En¬ 
abling Act. Under the terms of the Enabling Act, as 
soon as such lands are surveyed in the field, the state 
acquires such an interest therein as entitles it to take 
possession thereof or to lease the same to private per¬ 
sons.” 

The Court reviewed at length various decisions which 
were urged by opposing counsel. In its opinion the Court 
said: 


“The conclusion is inevitable that the Enabling Act, 
construed as a statute, as it must be in this regard, 
evinces an intention on the part of Congress to pass 
an immediate title to the state to the school sections, 
subject only to identification by survey. 

“It follows that when the school sections in question 
were surveyed in the field all obstacles to the rights of 
the state in and to the same were removed, and no third 
persons could acquire any interest in the same. The 
only question was between the state and the govern¬ 
ment of the United States, and the only question in that 
regard was whether or not they were mineral or non¬ 
mineral in character. 

******* 

“Even assuming that the full and complete legal title 
to school sections did not pass to the state until ap¬ 
proval of the surveys made in the field, it nevertheless 
remains clear from the provisions of the Enabling Act 
that it was the intention of Congress to pass to the 
state a present right as against every one else to those 
school sections as soon as it should apply for a survey 
thereof and as soon as the same were surveyed in the 
field.” 

The case of Leavenworth, Lawrence & Galveston Rail¬ 
road Co. v . U. S. (Kansas 1876), 92 U. S. 733, 23 L. Ed. 634, 
involved an Act which granted lands to the State of Kan- 
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sas in aid of the construction of certain railiioads and tele¬ 
graphs, and in part was as follows: 

“Be it enacted by the Senate and Hcjuse of Repre¬ 
sentatives of the United States of America, in Congress 
assembled, that there be and is hereby granted to the 
State of Kansas, for the purpose of aiding in the con¬ 
struction: * * *” (Italics ours.) 

With respect to this language, the Court said: 

“It creates a present interest, and dops not indicate 
a purpose to give in future. ‘ There be and is hereby 
granted’ are words of absolute donation^ and import a 
grant in praesenti. This court has hel<^ that they can 
have no other meaning, and the Land department, on 
this interpretation of them, has uniformly administered 
all previous similar grants. * * * They vest a 

present title in the State of Kansas, though a survey 
and a location are necessary to give precision to it, and 
attach it to any particular tract. After ^he location of 
the road, the grant becomes certain, and j>y relation has 
the same effect upon the selected parcelsj as if they had 
been specifically named at the date of thp Act.” 

St. Paul & Pacific R. Co. v. Northern Pacific R., 30, 139 
U. S. 1 (1891, Minnesota), 35 L. Ed. 77, is to a similar ef¬ 
fect. There the statute making the grant wjas as follows: 

“ That there be. and hereby is, granted to the North¬ 
ern Pacific Railroad Company, its successors and as¬ 
signs, for the purpose of aiding * * f ”. 

The Court held that: | 

“ * * * the grant is one in praesenti; that is, it pur¬ 

ports to pass a present title to the landsj designated by 
alternate sections, subject to such exceptions and reser¬ 
vations as may arise from sale, grant, bre-emption or 
other disposition previous to the time thp definite route 
of the road is fixed. The language of the Statute is 
‘that there be, and hereby is, granted’ tp the company 
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every alternate section of the lands designated, which 
implies that the property itself is passed, not any spe¬ 
cial or limited interest in it. The words also import 
a transfer of a present title, not a promise to transfer 
one in the future. 

“The route not being at the time determined, the 
grant was in the nature of a float, and the title did not 
attach to any specific sections until they were capable 
of identification; but when once identified the title at¬ 
tached to them as of the date of the grant, except as to 
such sections as were specifically reserved. It is in 
this sense that the grant is termed one in praesenti; 
that is to say 7 it is of that character as to all lands 
within the terms of the grant, and not reserved from it 
at the time of the definite location of the route. 

“This is the construction given to similar grants by 
this court, where the question has been often consid¬ 
ered ; indeed, it is so well settled as to be no longer open 
to discussion.” (Citing cases.) (Italics ours.) 

Northern Lumber Co. v. O’Brien, 204 U. S. 190, 51 L. Ed. 
438, holds also that an act using the words “that there be, 
and hereby is, granted” imports a transfer of present title, 
not a promise to transfer one in the future. The Court 
cites, quotes from and confirmed the rule of the St. Paul & 
P. R. Co. v. Northern P. R. Co., supra. 

In Stark v. Starr, 73 U. S. 402, 18 L. Ed. 925, the Court 
speaks in the following language: 

“The right to a patent once vested is treated by the 
Government, when dealing with the public lands, as 
equivalent to a patent issued. When, in fact, the pat¬ 
ent does issue, it relates hack to the inception of the 
right of the patentee, so far as it may he necessary, to 
cut off intervening claimants.” (Italics ours.) 

There the claim of the defendant had been surveyed, and the 
required proof of his settlement and continued occupation 
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and residence made and such steps had been tbken as to per¬ 
fect his right to a patent. The lands embrace^ by his claim 
had then ceased to be the subject of purchase from the 
United States by any person, natural or artificial. 

In Beecher v. Wetherbv, 95 U. S. 517, 24 U. Ed. 440, the 
Supreme Court had under consideration the Wisconsin 
Enabling Act, which used the words “shall be granted”. 
The court uses the following words in its decision: 

I 

i 

‘ ‘ It matters not whether the words of the compact be 
considered as merely promissory on tlje part of the 
United States, and constituting only a pledge of a grant 
in future, or as operating to transfer the title to the 
State upon her acceptance of the propositions as soon 
as the sections could be afterwards identified by the 
public surveys. In either case, the lanc]s which might 
be embraced within those sections werq appropriated 
to the State. They were withdrawn froni any other dis¬ 
position, and set apart from the public domain, so that 
no subsequent law authorizing a sale off lands in Wis¬ 
consin could be construed to embrace them, although 
they were not specially excepted. All that afterwards 
remained for the United States to do ivith respect to 
them, and all that could be legally done funder the com¬ 
pact was to identify the sections by appropriate sur¬ 
veys ; or, if any further assurance of titlq was required, 
to provide for the execution of proper instruments to 
transfer the naked fee, or to adopt sucli further legis¬ 
lation as would accomplish that result. They could not 
be diverted from their appropriation to! the State * * * 

“With this identification of the sectioji, the title of the 
State, upon the authority cited, became Complete, unless 
there had been a sale or other disposition of the prop¬ 
erty by the United States previous to tlje compact with 
the State. No subsequent sale or other disposition, as 
already stated, could defeat the appropriation.” 


i 
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Cases Relied Upon by Opposing Counsel. 

We preface our discussion under this heading by calling 
the Court’s attention to the following facts in the case under 
consideration: 

That Sections 16 and 36 in the territory of New Mexico 
“are hereby granted to said territory for the support of the 
common schools” when said lands were surveyed in the 
field . Survey in the field of the land in controversy was com¬ 
pleted June 15, 1916, prior to which no withdrawal or other 
disposal was attempted by the United States. This field 
survey referred to was accepted by the General Land Office 
in the identical form as submitted, no errors being found 
therein. Appellant contends that the Enabling Act grant¬ 
ing the land in praesenti was consummated when survey in 
the field was completed on June 15, 1916, and the land in 
controversy became vested in the state at that time, 

or 

That acceptance without change, modification or altera¬ 
tion by the General Land Office on July 7, 1919 of the field 
survey related back to the date of the completion thereof 
(June 15, 1916) between which periods no withdrawal, pre¬ 
emption homestead or desert-land entry might be made by 
the United States or others. 

No case cited by appellee in the court below controverts 
the position taken by appellant herein. Each case relied 
upon by appellee is distinguishable because of the different 
facts and Enabling Acts involved. Hereinafter we analyze 
briefly and distinguish between the instant case and the 
cases relied upon by appellee. 

The case of U. S. v. Morrison (Oregon 1916) 240 U. S. 192, 
60 L. Ed. 599, is not controlling in the instant case because 
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in the Morrison case the words used in the grhnt to Oregon 
were: i 

| 

‘ ‘* * * That sections numbered sixteen and thirty-six in 
every township of public lands in said sthte, and where 
either of said sections, or any part thereof, has been 
sold or otherwise been disposed of, other lands equiva¬ 
lent thereto, and as contiguous as may be, shall be 
granted to said state for the use of schools.” 

The words “shall be granted” in the Oregon case were 
words in futuro . Furthermore, the Enabling Act of the 
State of Oregon makes provision for survey! which means 
survey as used in its general sense. The! New Mexico 
Enabling Act identifies the nature of the Surjvey within the 
meaning of that Act, namely “survey thereof in the field”. 
Oregon’s enabling act contemplates furthejr negotiations 
and an agreement as to the conditions under which the lands 
shall be granted to the State of Oregon . This case is readily 
distinguishable from the instant case, which pas a grant in 
praesenti , the granting words being “are hereby granted.” 

In Wyoming v. United States (supra) thcjCourt says: 

“* * * And it is of further significance that this Court 
has recognized that the legislation of Congress designed 
to aid the common schools of the state is |o be construed 
liberally rather than restrictively. ” j 

j 

I 

In the Heydenfeldt v. Daney, etc., Mining Cq. case, 93 U. S. 
634, 23 L. Ed. 995, the court had under consideration the Act 
of Congress granting to Nevada certain school lands and 
the act provided in part: 

“That sections numbered sixteen arid thirty-six in 
every township, and where such sections have been sold 
or otherwise disposed of by any Act of {Congress, other 
lands equivalent thereto, in legal subdivisions of not 


i 


l 
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less than one quarter section and as contiguous as may¬ 
be, shall be and are hereby granted to said State for the 
support of common schools .’’ (Italics ours.) 

There the adverse claim against the State was made by 
persons who had attempted to obtain rights under the min¬ 
ing laws and had located on these sections prior to the sur¬ 
vey or the approval of it. 

In the instant case, the Enabling Act of New Mexico made 
provision for cases where entry had been made prior to sur¬ 
vey in the field, using the following words: 

44 * * * or w here settlement thereon with a view to pre¬ 
emption or homestead, or improvement thereof with a 
view to desert-land entry has been made heretofore or 
hereafter, 1 and before the survey thereof in the 
field * * (Italics ours.) 


Here the United States attempted a withdrawal after sur¬ 
vey in the field and thus the Heydenfeldt case (Nevada) has 
no application. 

The Heydenfeldt case may be further distinguished from 
the instant case, because there Congress was held to have 
retained a jurisdiction to dispose of the lands prior to the 
survey and identification of the school sections. In our case 
Congress has not sought to dispose of the lands claimed 
by the State, but on the contrary, the Secretary of the Inter¬ 
ior has attempted to dispose of them contrary to the intent 
of Congress as expressed in the New Mexico Enabling Act. 

The case of State of Utah v. Work, decided by this Court 
April 6, 1925, (6 Fed. (2d) 675) is not governing in the in¬ 
stant case because in the Utah case the withdrawal of lands 
was made in 1909, at which time the lands were unsurveyed. 
This court there stated: 


4 4 The survey of the lands was approved by the Com¬ 
missioner of the General Land Office in March and 
May, 1912, and filed July 2, 1912, two years after the 
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lands in question had been included in petroleum re¬ 
serve No. 7 bv the President.” 

* 

In the instant case, the withdrawal did nojt occur until 
November 12, 1917, or one year and five months after the 
survey of the lands in the field. 

The case of Cox v. Hart, 260 U. S. 427, 67 L.j Ed. 332, was 
cited below on the point that public lands are tb be regarded 
as unsurveyed and not subject to disposal as Surveyed land 
until all requirements of approval of a givejn survey are 
met. As counsel pointed out the facts there \bere very dis¬ 
similar to the instant case. That case involved a conflict 
between two entrymen on public lands, whosb rights were 
effected by a resurvey. j 

The adjudication of individual rights between two entry- 
men on the public lands involves an entirely different ques¬ 
tion to the instant case, where the State of New Mexico con¬ 
tends that under the Enabling Act school lands become the 
property of the State when identified in the field and the 
Secretary of the Interior was powerless to Withdraw said 
lands or permit other rights to be acquired jn connection 

therewith. I 

. 

In the Cox v. Hart case the statute provided that the 
entryman on unsurveved lands had a preference right 
period after survey was filed in the local land office, to make 
an entry. 

Congress could not have intended to defea^ its grant of 
school lands to the Sovereign State of New Mexico, by 
permitting the Commissioner of the General Land Office to 
take the period of more than three years froin the date of 
survey in the field and identification of lands thereby be¬ 
fore approving the survey, during which period the title of 
the State would not be clear and the Commissioner would 
have power of disposing of said lands. To sfate this prop¬ 
osition is to refute the argument. 
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In the case of Cobban v. Hyde, 212 Federal 480, there 
was an action to recover on two promissory notes and the 
defense was want of consideration. The case involved the 
Oregon Enabling Act where the words of the grant were 
“shall be granted” as distinguished from the present case 
where the words are “are hereby granted.” The lands 
were reserved by. executive proclamation before the defi¬ 
nition of the land by survey and the court held that this in¬ 
terposed a bar to the vesting of title in the State. 

Administrative Delay. 

Because of the volume of business which must necessarilv 
be transacted in the Department of the Interior, certain 
delays may be anticipated. The courts in passing on cases 
in which administrative delavs must necessarily occur, have 
required the Executive Departments to respect the rights 
of the claimant who has completed everything which is to 
be done. The rights of the parties are determined as of the 
time and under the conditions existing at the time of the 
completion and performance of the duty resting upon the 
claimant. Any other conclusion would work gross injustice 
on claimants who are not responsible for such administra¬ 
tive delays. In the instant case, more than three years 
elapsed during which the State was bound to respect its 
offer and the courts have held that the Department of the 
Interior must likewise act finally as of the date when the 
vested right is born. The survey in the field was completed 
June 15, 1916, and for nearlv two vears no withdrawal bv 
the Department of the Interior occurred. During this 
period the State was helpless to make any other selec¬ 
tion and was bound by the selection which had been com¬ 
pleted during that period. Should oil have been discovered 
in the vicinity, as was the situation in Wyoming v. United 
States, supra, the State could not have avoided the comple- 
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tion of its arrangement. Unless this ease is determined for 
the appellant, the Department of the Interior jvould enjoy 
the right to refuse to carry out its end of the [transaction, 
but the State would not enjoy the same privilege. We feel 
that the doctrine in Wyoming v. United Statejs and other 
cases cited, upholds the legal principle which gives equity to 
all concerned and states the law. 

Appellant respectfully contends that the decision of the 
court below should be reversed with instructions to grant 
appellants prayer for the issuance of a writ of mandamus 
to compel the appellee, the Secretary of the Interior, to 
cancel stock driveway No. 4 (New Mexico No, 1), oil and 
gas prospecting permit Las Cruces 037185 and potash per¬ 
mit Las Cruces 043885, in so far as thev cover Istate school 
lands of this appellant. 

Respectfully submitted, 

Frank H. Patton, 

Assistant Attorney General, 

New Mexico. 

\ 

Chester I. Long, ! 

Peter Q. Nyce, 

Samuel W. McInVosh, 

Attorneys for Appellant. 

Dated April 7, 1934. i 


(4816-C) 


I 


| 

i 


•I 



In the Court of Appeals of the District of 
; Columbia 

January Teem, 1934 .. 

Serial Calendar - 

United States on Eelation of the State of New 

. Mexico, appellant 

• " / '■ ' ■ V. •; / • ..... 

Harold L. Ickes, Secretary of the Interior, ap- 

' • PELLEE .* J• 

brief of appellee 

• ' * * • ' / . • 

_ >. • 

, x' , • • •* 

NATHAN R. MARGOLD, 

/'■' Solicitor, Department of the Interior, 

CHARLES FAHY, 

First Assistant Solicitor, Department of the Interior, 

FREDERIC L. RIRGIS, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Appellee. 

















I 


I 


INDEX 


Statement of the Case___ 

Argument: 

Grant in praesenti or Grant in futuro _ 

Time at which Grant in futuro becomes Effective_ 

Legislative History of the Grants to New Mexico_| 

Act of August IS, 1894___! 

Cases relied upon by Appellant... j 

Administrative Delay.. __j 

Validity of Stock Driveway Withdrawal_I 

Balance of Convenience.. J 

Suit against the United States. .. I 

Conclusion_ j 




Pasc 


5 

7 

13 

14 

15 
20 
20 
22 
22 
23 




19 

9 

19 

9 

17 


CASES CITED 

Beecher v. Wetherby (1877) 95 U.S. 517, 24 L.Ed. 440_ 

Clemmons v. Gillette (1905) 33 Mont. 321, 83 Pac. S79_ 

Cobban v. Hyde (1913) 212 Fed. 480_J. 9, 18 

Cox v. Hart (1922) 260 U.S. 427, 43 Sup. Ct. 154, 67 L.Ed. ^32. 

Dallas et al. v. Swigart et al. (1918) 24 N.M. 1, 172 Pac. 416j_ 

Heydenfeldt v. Daney Gold Co. (1876) 93 U.S. 634, 23 LjEd. 

995 ........|5, 6, 12, 20 

Interstate Commerce Com. v. N. Y. y N. H. & H. R.R. Co. (1032) 

287 U.S. 178, 53 Sup. Ct. 106, 77 L.Ed. 132..-}... 21 

Kendall v. Bunnell (1922) 56 Cal. App. 112, 205 Pac. 78...j_ 9 

Minnesota v. Hitchcock (1902) 185 U.S. 373, 22 Sup. Ct. 65(^, 46 
L.Ed. 954.....j... 19 


23 


New Mexico v. Lane (1917) 243 U.S. 52, 37 Sup. Ct. 348^ 61 

L.Ed. 588-___-.-.. i — 

New York Indians v. United States (1897) 170 U.S. 1, 18 fjSup. 

Ct. 531, 42 L.Ed. 927_...-.— j- 6, 18, 19 

Northern Pac. Ry. Co. v. Lane (1917) 46 App. D.C. 343-j_20, 23 

Payne v. New Mexico (1921) 255 U.S. 367, 41 Sup. Ct. 33^, 65 

L.Ed. 680____1--. 15 

State of Utah v. Work (1925) 6 Fed. (2d) 675, 55 App. t>.C. 

372.....— 6, 9, 23 

United States of America ex rel. Greathouse v. Dern (1933) 289 

U.S. 352, 53 Sup. Ct. 614, 77 L.Ed. 790.. f — 

United States v. Morrison (1916) 240 U.S. 192, 36 Sup. Ct. ,326, 

60 L.Ed. 599.....6, 7, 10, 1$, 18, 19, 20 

Wisconsin v. Lane (1917) 245 U.S. 427, 3S Sup. Ct. 135, 62 

L.Ed. 377.....-.j.— 6,18 

Wyoming v. United States (1921) 255 U.S. 4S9, 41 Sup. Ct. 393, 

65 L.Ed. 742.......j.- — 

(I). 


22 


15 


55198 - 34 - 


I 


























n 

UNITED STATES STATUTES CITED 

Page 

Revised Statutes, section 2275___ 10 

Act of August 18, 1894 (28 Stat. 394).. 14 

Act of June 21, 1898 (30 Stat. 484). 1, 4, 5 

Act of June 20, 1910 (36 Stat. 557).. 2, 4, 5, 7, 12, 14, 21 

Act of December 29, 1916 (39 Stat. 862)_ 20 








In the Court of Appeals of the District of 

Columbia 

January Term, 1934 

i 

No. 6159— Special Calendar 

United States on Relation of the State of New 

Mexico, appellant, 

v . ! 

Harold L. Ickes, Secretary of the Interior, 

appellee 

i 

— 

BRIEF of appellee 

I 

STATEMENT OF THE CASE 

The issue raised in this case centers arlund the 
title to Section 16 of Township 20 South, ijlange 29 
East, N.M.P.M. (R. 3). The decision on that issue 
must depend upon the construction to bfe placed 
upon certain statutes of the United States. 

By act of Congress approved June 21, 1898 (30 
Stat. 484), a grant of land in aid of the common 
schools was made to the Territory of New Mexico. 
' That act reads, in part, as follows: 

That sections numbered sixteen &nd thir¬ 
ty-six in every township of the Territory of 
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New Mexico, and where such sections, or any 
parts thereof, are mineral or have been sold 
or otherwise disposed of by or under the 
authority of any act of Congress, other non- 
niineral lands equivalent thereto, in legal 
subdivisions of not less than one-quarter 
section, and as contiguous as may be to the 
section in lieu of which the same is taken, 
are hereby granted to said Territory for the 
support of common schools , such indemnity 
lands to be selected within said Territory in 
such manner as is hereinafter provided: 
Provided, That the sixteenth and thirty- 
sixth sections embraced in permanent reser¬ 
vations for national purposes shall not at 
toy time be subject to the grants of this Act, 
nor shall anv lands embraced in Indian, 
military, or other reservations of anv char- 

4/7 4 / 

acter be subject to the grants of this Act; 
but such reservations shall be subject to the 
indemnity provisions of this Act. (Italics 
supplied.) 

The New Mexico Enabling Act of June 20, 1910 
(36 Stat. 557), granted additional lands to the State 
of New Mexico. The most pertinent part of that 
act is as follows: 

That in addition to sections sixteen and 
thirty-six, heretofore granted to the Terri¬ 
tory of New Mexico, sections two and thirty- 
two in every township in said proposed 
State not otherwise appropriated at the date 
of the passage of this Act are hereby granted 
to the said State for the support of common 
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schools; and where sections two, Sixteen, 
thirty-two, and thirty-six, or any parts 
thereof, are mineral, or have been s(^ld, re¬ 
served, or otherwise appropriated or re¬ 
served by or under the authority of ainy Act 
of Congress, or are wanting or fractional in 
quantity, or where settlement thereon with a 
view to preemption or homestead, or im¬ 
provement thereof with a view to desert-land 
entry has been made heretofore or hereafter 
and before the survey thereof in the field 
* * *. (Italics supplied.) 

The United States survey of the section 16j which 
is here in issue, was begun June 12,1916. The sur¬ 
veyors’ work was completed on June 15,1916 (Ex¬ 
hibit “A”, R. 7), but the survey was not approved 
by the United States Surveyor General’s | Office, 
Santa Fe, New Mexico, until March 26, 1919, nor 
accepted in the General Land Office until ^Tuly 7, 
1919 (Exhibit “A”, R. 7). j 

On November 12, 1917, the Secretary of the In- 

i 

terior approved Stock Driveway Withdrawal No. 4 
(R. 7), vffiich v r as modified by Stock Driveway 
Withdrawal No. 4, Nevr Mexico No. 1 (R. 7) on 
March 5,1918. That latter withdrawal included the 
land now in controversy, and was made at |a time 
subsequent to the completion of the plats of survey 
of that land but before acceptance or approval of 
those plats . The stock driveway is established for 
the use of the general public (R. 7, 8). 

In the Supreme Court of the District of Colum¬ 
bia it was held that, upon these facts, the S^ate of 


i 
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New Mexico never received title to these lands be¬ 
cause the grant to the State was not one in prae- 
senti but one which became effective only upon 
approval and acceptance of the survey and with¬ 
out relation back to the date of completion of the 
field survey (R. 22). The case is before this court 
on an appeal by the State of New Mexico from the 
order below discharging the rule to show cause and 
dismissing the petition (R. 23). 

If title to Section 16, Township 20 South, Range 
29 East, N.M.P.M., is in the United States, as 
found bv the court below, the State of New Mexico 
is not deprived of land for school purposes, but is 
merely put to the necessity of selecting other land, 
in the same quantity and of the same quality, in 
lieu thereof under the terms of the grant to the 
Territory (30 Stat. 484) and of the Enabling Act 
(36 Stat. 557). 

ARGUMENT 

The issue before this court requires a considera¬ 
tion of two distinct questions: (A) Do words of 
present grant, in the granting act, constitute a 
grant in praesenti of the designated school sec¬ 
tions? (B) If the grant is not one in praesenti, 
does it take effect at any time prior to approval of 

i 

the survey by the General Land Office; and, if not, 
is there any relation back from the time of ap¬ 
proval of survey to the time of survey made ? 
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Grant in praesenti or Grant in futuro 

The words of the act granting this section to the 
Territory of New Mexico are words of [present 
grant (30 Stat. 484); so also are those of the New 
Mexico Enabling Act (36 Stat. 557). But, despite 
that fact, the grant was not one in praesenti, for 
the acts, when read in toto, express the intention 
that the grant may be defeated at any time before 
survey, on condition that other lands may \\e taken 
in lieu thereof. Directly in point is the case of 
Heydenfeldt v. Daney Gold Company (1876), 93 
U.S. 634, 23 L.Ed. 995, in which the court held that 
the statutory provision for lieu selections (sub¬ 
stantially as it exists in the present case) indicated 
the intent of Congress not to create a gjrant in 
praesenti despite the use of words of preseijt grant. 
In support of that conclusion the court recognized 
the fact that any other interpretation would be con¬ 
trary to the desire of Congress to foster ude of the 
public lands within the State, inasmuch as no one 
could, with any assurance of tenure, locate upon 
any such public land before survey and identifica¬ 
tion of the land granted to the State, if th&t grant 
were one in praesenti . The settler might find him¬ 
self ousted by the subsequent survey. In tjhat con¬ 
nection the court said (at page 639 of 93 tJ.S.): 

A grant, operating at once, and attaching 
prior to the surveys by the United States, 
would deprive Congress of the power of dis¬ 
posing of any part of the lands ini Nevada 
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until they were segregated from those 
granted. 

For the purpose of demonstrating that there is 
no grant in praesenti , the authority of the Hey den- 
feldt ease {supra) is not impaired, because the 
facts involved therein did not include a withdrawal 
of the land after survey in the field. 

In its brief (page 14) appellant has argued that 
the Heydenfeldt case is not applicable to the pres¬ 
ent controversy, inasmuch as the court there placed 
reliance upon the action of Congress in retaining 
jurisdiction to dispose of the lands, whereas in this 
case the Secretary of the Interior, rather than Con- 
gress, has attempted to “dispose” of them. That 
argument is not sound, for the Secretaiy in creat¬ 
ing the stock driveway acted under authority 
granted by Congress (39 Stat. 862), and such action 
is equivalent to action by Congress itself. United 
States v. Morrison (1916), 240 U.S. 192, 212, 36 
Sup. Ct. 326, 60 L.Ed. 599; State of Utah v. Work 
(1925), 6 Fed. (2d) 675, 55 App.D.C. 372. 

That the Heydenfeldt case remains unimpeaclied 
is amply demonstrated by the following cases: 

New York Indians v. United States (1897) 
170 U.S. 1,18,18 Sup. Ct. 531, 42 L.Ed. 927; 

United States v. Morrison (1916) 240 U.S. 
192,36 Sup. Ct. 326, 60 L.Ed. 599; 

Wisconsin v. Lane (1918) 245 U.S. 427, 38 
Sup. Ct. 135, 62 L.Ed. 377; 

Utah v. Work (1925) 6 Fed. (2d) 675, 55 
App.D.C. 372. 
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In this case, the question whether or not l^he grant 
was one in praesenti is more easily answejred by a 
reference to the wording of the Enabling Act itself 
(36 Stat. 557). That statute specifically states that 
the State shall take lieu land if the designated sec¬ 
tions are appropriated at the time survey!is made. 
That provision is utterly inconsistent path the 
theory of present grant. Congress was fully aware 
that a large part of the land in New Mejxico was 
unsurveyed at the time of enactment of | the En¬ 
abling Act. It was stated on the floor of the House 
of Representatives that the proposed Statje had an 
area of 78,451,200 acres, 52,000,000 of whjich were 
surveyed and 25,000,000 of which w^ere not surveyed. 
Congress, then, specifically provided that, jas to un¬ 
surveyed lands, the grant w r as not one to take effect 
in praesenti . 

i 

i 

Time at which Grant in futuro becomes Effective 


A grant of specified school lands takes e^ect only 
at the time survey has been made and approved . 
In this connection it was said in United States v. 
Morrison (1916), 240 U.S. 192, supra: ! 


The remaining question, then, is! whether 
there had been a survey prior to ah author¬ 
ized withdrawal for forestry purposes. The 
surveying of the public lands is ap admin¬ 
istrative act, confided to the control of the 
Commissioner of the General Land Office 
under the direction of the Secretary of the 
Interior. Act of July 4,1836 (c. 3q2, 5 Stat. 

55198—34-2 


i 


i 
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107); Kev. Stat., section 453. It was com¬ 
petent for the Commissioner, acting within 
this authority, to direct how surveys should 
be made and to require that they should be 
subject to his examination and approval be¬ 
fore they were filed as officially complete in 
the local land office. Crag in v. Powell, 128 
U.S. 691, 697, 698; Tubbs v. Wilhoit, 138 
U.S. 134, 143, 144; Knight v. U.S. Land As¬ 
sociation, 142 U.S. 161, 177, 182; Michigan 
Land Co. v. Bust, 168 U.S. 589, 594. This 
was a continuing authority which was not 
suspended by the school grant to the State. 
The subsequent adoption of rules relating to 
surveys did not alter the terms of the grant, 
but these rules did control the administra¬ 
tive action which in view of the terms of the 
grant was necessary to make the grant ef¬ 
fective. By order of April 17, 1879, the 
Commissioner required that surveyors gen¬ 
eral should not “file the duplicate plats in 
the local land offices until the duplicates 
have been examined in this office and ap¬ 
proved” and the surveyors general “offi- 

ciallv notified to that effect.” 37 L.D. 165. 
•/ 

It cannot be doubted that this requirement 
was within the authority of the Commis¬ 
sioner (see Tubbs v. Wilhoit, supra) ; and it 
necessarily follows that the making of the 
field survey and its approval by the surveyor 
general of Oregon did not make the survey 
complete as an official act. (Page 210.) 

Cases are numerous in which it is said that a 
survey of lands granted by Congress becomes effec- 
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tive only upon approval. Only a few need be men¬ 
tioned. 

Utah v. Work (1925), 6 Fed. (2dj) 675, 55 
App.D.C. 372, affirmed by Memorandum 
Decision, 273 U.S. 649; j 

Cobh an v. Hyde (1913), 212 Fed. 480; 

Clemmons v. Gillette (1905), 33 Mjont. 321, 
83 Pac. 879. 

.There are numerous cases, on dissimilar facts, 
which specifically state and hold that public lands 
are to be regarded as unsurveyed and not sjubject to 
disposal as surveyed lands until all requirements of 
approval of a given survey are met. See: | 

Cox v. Hart (1922), 260 U.S. 427, 43 Sup. 
Ct. 154, 67 L.Ed. 332; i 

Kendall v. Bunnell (1922), 56 (Jal. App. 
112, 205 Pae. 78. ! 

I 

In the Morrison case, from which quotation has 
been made, the question was squarely raised. A 
field survey had been made, but before approval of 
that survey by the General Land Office th^ particu- 

i 

lar land in controversy was withdrawn frbm entry 
by the Secretary of the Interior for forestry pur¬ 
poses. The court held that title to the land had 
never passed to the State of Oregon under its 

I 

school-land-grant statute. 

As pointed out in appellant’s brief (pagje 13), the 
wording of the Oregon grant clearly constituted the 
grant one in futuro . That, however, is irpmaterial 
inasmuch as it has already been demonstrated that 
the grant to New Mexico was also a grant in futuro . 

i 

i 

i 

■ i 

i 

i 

i 
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Likewise, it is immaterial that the Oregon act,, 
under which the Morrison case was decided, made 
reference onlv to “survey” whereas the New 
Mexico act spoke of “survey in the field.” The 
inclusion of that latter phrase does not affect the 
applicability of the cases just cited. The reasoning 
of those cases is to the effect that there is no survey 
of any kind, in the field or otherwise, until it be 
accepted and approved. In the Morrison case, at 
page 211 of 240 U.S., it is stated: 

* * * Nor is there merit in the conten¬ 

tion that is based on section 2275 of the Re¬ 
vised Statutes as amended bv the Act of 
February 28,1891 (supra), protecting settle¬ 
ments when made “before the survev of the 

•/ 

lands in the field.” That act imposes no 
limitation upon the authority of Congress 
to dispose of the lands before title passes to 
the State; and if title passes upon survey, it 
must be upon a survey duly completed ac¬ 
cording to the authorized regulations of the 
Department. 

Since section 2275 of the Revised Statutes pro¬ 
vides that when lands have been appropriated be¬ 
fore survey in the field, the State shall take lieu 
lands, the quoted portion of the Morrison case is 
directly in point in the instant controversy. 

The running of lines in the field and the platting 
of sections and townships may not be approved by 
the General Land Office. A resurvey may then be 
ordered, which resurvey will serve to relocate the 
specified Section 16. If title be deemed to pass to 
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the State upon the running of the original lines 
and the formation of the original plats, the result 
will be either of two things. That result^, will be 

either that the State takes title to the ajrea con- 

■ 

tained in the erroneous original plat or it will be 

that the State takes title to the area contained in 
the subsequent plat, but that title is deemed to run 

from the date of the initial, erroneous plkt. The 
latter alternative constitutes the result bbtained 
under the doctrine of “relation back.” 

If the State be presumed to take the ar^a desig¬ 
nated in the original, erroneous plat, only confu¬ 
sion can follow by reason of the fact that titles then 
cannot follow the uniform, valid survey of that 
district of the State. Aside from that, such a re- 

i 

suit is contrary to the grant to the State| of New 
Mexico, w'hich prescribes that Section 16 be taken, 
unless other land is selected under certain condi- 

i 

tions. Section 16, as contemplated by th^t grant, 
must be the officially located Section 16, ^nd to be 
the officially located section it must be thht desig¬ 
nated in the approved survey. 

If the State be presumed to take the a^ea iden- 
tified in the subsequent survey with title, running 
from the date of the original, erroneous jdat, then 
the result would be to prevent the contrcjl, settle¬ 
ment, and improvement of the public lands during 
the intervening period. No one could enter or im¬ 
prove vacant public land in the interim without 
danger of loss upon relocation of the school sec- 
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tions, nor could the United States use such land 
for any purpose without danger of being ousted. 
That such a situation was not contemplated or 
created was decided in the Heydenfeldt case, supra, 
and the Morrison case, supra . 

It is immaterial that in this case no resurvey was 
ordered. Admittedly this case involves a general 
principle for the administration of the public land 
grants, and admittedly resurveys may be and are 
required' wherever the original survey was not 
properly made. 

It may be well to mention that the word “sur- 
vey ” can mean only one thing: The running of lines 
in the field and the plotting of the sections, town¬ 
ships, etc. Consequently the addition of the words 
“in the field” in the New Mexico Enabling Act add 
nothing, inasmuch as the word “survey” designates 
precisely the same thing. It is just such a survey 
as was contemplated in the Morrison case and the 
others similar to it, when they held that the survey 
was nonexistent until approved by the General 
Land Office. 

The Morrison case is emphatic in its decision on 
this question of “relation back.” The facts of the 
case brought the matter squarely up before the 
court and on page 212 of 240 U.S., it is said: 

Again, it is urged that the survey when 
approved related back to the date of the 
grant or at least to the date of the survey in 
the field. The former contention is but a 
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restatement in another form of the argument 
that Congress could not dispose of jthe land 
pending the survey which as we have seen 
is answered by the terms of the graijt; and if 
Congress had this power of disposition, it 
must mean that the lands could be disposed 
of under the authority of Congreds at any 
time before the survey became a completed 
administrative act. The doctrine of rela¬ 
tion cannot be invoked to desttroy this 
authority. 

I 

I 

Legislative History of the Grants to New Mexico 

I 

| 

A thorough review of the legislative liistory of 
the New Mexico Enabling Act (36' Stat. |557), in¬ 
cluding the committee reports, brings to| light no 
discussion of the time at which, or the ipethod by 
which the State takes title to the unsurveyed 
school sections. If it had been the purpose of Con¬ 
gress to make provision for New Mexico different 
from that made theretofore for other Territories 

i 

or States, some discussion of the matter {would ne¬ 
cessarily appear. It is, then, a valid pr 
that Congress intended a situation no! different 

i 

from those before the court in the Heydetyfeldt and 
Morrison cases. 

On page 714, Volume 45, Congressional Record, 
reference is made not specifically to the granting 
clause, but to the general scheme of selecting lieu 
lands when those granted had been reserved for 
another purpose. Mr. Hamilton, in the debates on 

i 

I 
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the floor of the House, in explanation of that fea¬ 
ture of the act stated, “That is existing law and 
applies to all the States.” That is the only refer¬ 
ence in any way pertinent to the present issue. 

Act of August 18, 1894 

The Enabling Act of the State of New Mexico (36 
Stat. 557), in section 11 thereof, specifically incor¬ 
porates, as applicable to the State of New Mexico, 
the provisions of the act of August 18,1894 (28 Stat. 
394). That act sets out a plan whereby the State 
may request that surveys be made for the purpose 
of identifying land granted to that State by Act of 
Congress. The act goes on to create a preference 
right in the State to any land so surveyed, operative 
from the time of the request for survey. It is the 
purpose ! of that provision to defeat intervening 
claims to the land initiated after the request for 
survey. ! However, that act of August 18, 1894, is 
not applicable in the instant controversy, in so far 
as it creates a preference right in the State. That 
follows from the fact that the Enabling Act spe¬ 
cifically states that, as to Sections 2, 16, 32 and 36 
in each township granted for school purposes, the 
State shall take only if those lands be unappropri¬ 
ated at the time of survey made. Such a provision 
is, of course, inconsistent with any preference right 
before survey is made, and acts to take out of the 
operation of the act of August 18,1894, the specific 
sections granted for school purposes, of which the 



Section 16 presently involved is one. Su(fh an in¬ 
terpretation does not remove all effect ijrom the 
provision in section 11 of the Enabling Ajct which 
incorporates said act of August 18,1894. That re¬ 
sults from the fact that the Enabling Act contains 
numerous grants of undesignated land otjher than 
the grants of the designated Sections 2, l(j, 32, and 
36 for school purposes. 

Cases Relied upon by Appellant 

A considerable amount of reliance has be£n placed 
by the appellant upon two cases: Payne v. New 
Mexico (1921) 255 TJ.S. 367, 41 Sup. Ct. 333, 65 
L.Ed. 680; and Wyoming v. United States (1921) 
255 U.S. 489,41 Sup. Ct. 393, 65 L.Ed. 742.! In both 
of those cases the controversy centered arohnd a de¬ 
termination of the requisites of a selection sufficient 
to vest title in the State to lands taken }n lieu of 
those specifically designated in the grafting act. 
There was no controversy concerning th^ right of 
the States to school sections as specifically desig¬ 
nated in the granting act. No question relating to 
survey of the land was involved, nor was there any 
dispute as to the requirements of a survey 
to vest title in the States. It is true that! 
eases and also in the cases cited in the opinions, the 
courts determined that a selection was sufficient, to 

i 

cause vesting of title, at the time the Stateis fulfilled 
the requirements put upon them in making selec¬ 
tions, and not at the time the selections Were con- 


sufficient 
in those 
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sidered for approval by the General Land Office. 
But there is no analogy between that situation and 
the present for several reasons: 

(A) The decision in those cases is predicated 
upon the proposition that the statute offers the 
title in lieu lands to those States which desig¬ 
nate their acceptance thereof by compliance with 
the terms enumerated. Admittedly the States had 
complied in those cases and were thereupon in¬ 
vested with rights to the lands. However, such 
decisions assume that the lands selected have been 
identified by survey (as they had been in those 
cases). In the case of grants of unsurveyed lands, 
the righi of the State to take by fulfilling certain 
requirements is further conditioned upon the 
establishment of a valid survey designating the 
lands to be taken. The question in the instant con¬ 
troversy is: Had the land been identified by sur¬ 
vey? To apply the decision in the Payne case and 
the Wyoming case by analogy to the present con¬ 
troversy would be to beg the fundamental question 
involved here. 

(B) Since the lieu lands selected in the Payne 
case and the Wyoming case had been identified, 
and since the States had given public notice of 
their selection of those lands by posting and pub¬ 
lication, there was no possible effect upon the set¬ 
tlement on, or improvement of, the public lands in 
those respective States. Everyone desirous of 
settling upon or improving public lands knew pre- 
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cisely where the selected school land was, ahd knew 
that he could settle anywhere else without jthe pos¬ 
sibility of future molestation. But when lands 
are unsurveyed and unidentified, or where! the sur- 
vey and identification is not approved and is sub¬ 
ject to change, such is not the case. Those wishing 
to settle upon or improve the public lafids must 
wait until the school sections are identified. Thus 
does the decision and reasoning of the cdses pre¬ 
viously discussed (the Heydenfeldt case, |:he Mor¬ 
rison case, and others) remove the question in the 
instant controversy from the field of the decisions 
rendered in the Payne case, the Wyoming base, and 
the other cases cited in the opinions thereof. 

Any contention that the doctrine of relation back 
is applicable under these decisions is subject to the 

I 

same criticism which has been presented herein¬ 
before. | 

The Supreme Court of New Mexico has held that, 
under the New Mexico Enabling Act, j:he State 
takes title to designated school sections at the time 
the lines of survey are run in the field and the plats 
of the sections are made. Dallas et al. vj. Swigart 
et al. (1918) 24 N.M. 1,172 Pac. 416. Thajt decision 
by a State court is, of course, not controlling upon 

i 

this court. 

j 

The New Mexico court did not consider; the prop¬ 
osition that no survey exists until approval by the 
General Land Office has been had. The cburt based 
its decision to great extent upon an interpretation 
of the granting clause as constituting a grant in 
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praesenti as a result of the use of the words 4 4 are 
hereby granted. ” In arriving at that decision the 
court relied primarily upon a series of cases con¬ 
struing the terms of statutes granting public lands 
for road building and railroad building purposes. 
However, it has been held by the Supreme Court of 
the United States that a valid distinction exists be¬ 
tween grants of that character and grants to States 
of designated sections for school purposes. 

New York Indians v. United States, supra . 

In that case the court held the decision in the 
Heydenfeldt case distinguishable from, and not 
overruled by, the decisions in the railroad grant 
cases, and the swamp-land grant cases. To the 
same effect see the following cases also: 

United States v. Morrison, supra; 

Cobban v. Hyde, supra. 

The New Mexico Supreme Court cited several 
State court decisions holding similar grants to be 
grants in praesenti. Those State court cases are 
not binding upon this Federal court, and are, as a 
matter of fact, entirely contrary to the cases in the 
Supreme Court of the United States heretofore 
cited. The New Mexico Court also referred to the 
Morrison case and the case of Wisconsin v. Lane 
(245 U.S. 427; 38 Sup. Ct. 135). The quotations 
given from those cases relate only to the fact that 
grants expressed “shall be granted” are grants in 
futuro. From that the court implied that grants 
couched in terms of present grant are actually 
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grants in praesenti. A complete reading either 
of the cases cited shows the contrary. Itj is per¬ 
haps pertinent that the New Mexico Coutt in no 
place makes mention of the Heydenfeldt case, in 
which words of present grant 'were used, tlje integ¬ 
rity of which remains unassailed and actually re¬ 
affirmed in the New York Indian case, sujpra, and 
the Morrison case, supra. 

The New Mexico Court merely assumed that the 
words 4 ‘survey in the field” appearing in jthe En- 

i 

abling Act serve to advance the time at which title 
vests in the State from the time of approval of 
survey by the General Land Office to the time of 
the running of the lines and the making of the 
plats. As has already been demonstrated, that 
assumption is unfounded. 

That Beecher v. Wetherby (1877), 95 TjT.S. 517, 
24 L.Ed. 440 (appellant’s brief, page 11 j, is not 
pertinent is sufficiently indicated by a reference to 
the Morrison ease (particularly pages 205-207 of 
240 U.S.) and Minnesota v. Hitchcock (1902), 185 
U.S. 373,22 Sup. Ct. 650,46 L.Ed. 954. 

The other cases cited by appellant all fall within 
that category which has hereinbefore beeh distin- 

i 

guished in connection with the discussion of Dallas 
v. Sivigart. Grants of the character considered in 
those cases have been distinguished from grants to 
States of designated school sections in ijhe New 
York Indian case, supra, the Morrison case, supra, 
and Cobban v. Hyde, supra. 
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Administrative Delay 

The decisions in the Heydenfeldt case, the Mor¬ 
rison case, and others held, in effect, that the State 
of New Mexico is not unduly burdened by the re¬ 
quirement that it wait to take the designated school 
sections until such reasonable time as the General 
Land Office may order such survey to be made. By 
the same token, and by the express decision in the 
Morrison ease, the State of New Mexico is not 
unduly burdened by the requirement that it wait 
until such survey be approved by the General Land 
Office at a time as early as is reasonably possible 
under the circumstances. 

This court has itself forcefully held that no 
unwarranted burden is caused by administrative 
delay in the approval of a survey. Northern Pa¬ 
cific Railway Company v. Lane (1917), 46 App.D.Cl 
343, dismissed in United States Supreme Court on 
motion of appellant, 254 U.S. 658. 

Validity of the Stock Driveway Withdrawal 

No serious contention has been made to the effect 
that the stock driveway withdrawals of November 
12,1917, and March 5,1918, were not made in strict 
accord with the provisions of the Stock-raising 
Homestead Act (39 Stat. 862). That act, in sec¬ 
tion 10 thereof, provides for the withdrawal of 
lands 4 4 necessary to insure access by the public to 
watering places reserved hereunder and needed for 
the use in the movement of stock to summer and 
winter ranges or to shipping points. ’ ’ The drive- 
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way, of which the Section 16 here in controversy is 
a part, is one having watering places j scattered 
along its course and leading ultimately {o a ship¬ 
ping point. Its purpose is to allow the tnovement 
in commerce of stock raised on the plaihs of that 
portion of New Mexico. Thus the driveway is one 
of the type contemplated in section 10 of the Stock- 
raising Homestead Act. | 

i 

Under the provisions of section 10 of the Stock- 
raising Homestead Act, viewed as a whole, it is 
apparent that the withdrawal contemplated by Con¬ 
gress is of such type that, if validly executed, it 
might defeat the rights of the State undeji* its grant 
of specified school sections. It is also apparent that 
such a withdrawal is of a type contemplated by 
Congress in the Enabling Act of the State of New 
Mexico (36 Stat. 557) wherein it provides for the 
taking of land in lieu of the sections fiesi&mtecL 
if they be otherwise appropriated at tlpe time of 
survey. 

If another interpretation can be put upon any 
of these acts it certainly cannot be maintained that 
the interpretation here given is excluded* Under 
such circumstances mandamus will not lie to com¬ 
pel the Secretary of the Interior to interpret those 
acts in a designated manner. Interstate Commerce 
Commission v. New York, New Haven & Hartford 
Railroad Company (1932) 287 U.S. 17$, 203, 204;. 
53 Sup. Ct. 106, 77 L.Ed. 132. j 


i 
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Balance of Convenience 

The remedy of mandamus, although at law, is 
controlled by equitable principles. It may be re¬ 
fused if the public interest is sufficiently great- to 
overbalance the detriment which would accrue to 
the plaintiff upon such refusal. 

United States of America ex rel. Great- 
house v. Dern (1933) 289 U.S. 352, 53 Sup. 
Ct. 614, 77 L.Ed. 790. 

In this instance there is a public benefit to be de¬ 
rived from the use of this stock driveway which is 
advantageously located for the movement of stock 
to a shipping point. The detriment to the State 
of New Mexico upon a refusal of mandamus is 
slight, or nonexistent, by reason of the fact that, if 
denied the designated Section 16 here in contro¬ 
versy, the State has a right to select an equal 
amount of land of equal value in lieu thereof. 

Suit against the United States 

This is, in effect, a suit against the United States. 
That follows from the fact that, although the Sec¬ 
retary of the Interior was made defendant below, 
the issue raised attacks the title of the United 
States to property now claimed and controlled 
bv it. 

The cases on this point are involved. It is suffi¬ 
cient for this brief to cite three cases on closely 
analogous facts, in which the suits were held to be 
against the United States and thus not properly 
before the court. 



New Mexico v. Lane (1917), 243 U.S. 52,3T 
Sup. Ct. 348, 61 L.Ed. 588; j 

Northern Pacific Railway Corfipany v_ 
Lane (1917), 46 App.D.C. 434; j 

Utah v. Work (1925), 55 App.I).C. 372. 

CONCLUSION 

From the foregoing it is manifest: (a) That 
the grant of school lands to New Mexico was not 

. i 

a grant in praesenti; (b) that the grant did not 
become effective until approval of the survey by the 
General Land Office, and that there was ho rever- 
sion back of title to the time that the gjrant was 
made or that the original lines and plaf;s of the 
survey were made in the field; (c) that the with- 

I 

drawal for stock driveway purposes made by the 
Secretary of the Interior was valid; (d) that title 
to the land here in controversy has nevir passed 
from the United States; and (e) that thii is a suit 
against the United States. 

For these reasons the order appealed from 
should be affirmed. 
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